February 2023 Land Use Report (part 2)

Summary of some of the new 2023 CALIFORNIA land-use/planning regulations 
Source:  R. Nic Brown, Zoning Consultant / Seat at the Table (SATT)  (Work in progress)
SATTgovt@gmail.com   https://satt.edublogs.org/

AB 2097 –  Prohibits minimum parking regulations for most development within a half mile of a major transit stop – meaning existing or planned rail/bus rapid transit stations, a ferry terminal, or two or more bus lines with 15-minute frequencies during commute hours.  The bill provides exceptions for local agencies to impose 
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/AB 2234 (R. Rivas and Grayson} speeds up housing production by setting
timelines for several steps in the permitting process. Local agencies will have time
limits to determine whether an application for a building permit is complete and to
approve the permit. The legislation also establishes that failure to meet these
timelines constitutes a violation of the Housing Accountability Act. AB 2234 also
sets timelines for jurisdictions of various sizes to adopt an online permitting

process. The bill was sponsored by the Housing Action Coalition and Silicon Valley
Leadership Group.
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AB 2334 (Wicks) expands the geography for the enhanced density bonus that is
currently available to affordable housing developments within one-half mile of a
major transit stop. AB 2334 expands the Density Bonus Law to allow 100%
affordable housing projects to receive unlimited density and a height increase of
33 feet or three stories if located within qualifying “very low vehicle travel areas” in
17 qualifying counties (Alameda, Contra Costa, Marin, Napa, San Francisco, San
Mateo, Santa Clara, Solano, Sonoma, Los Angeles, Orange, Riverside, San
Bernardino, San Diego, Ventura, Sacramento, and Santa Barbara). “Very low
vehicle travel area” is defined as an “urbanized area . .. where the existing
residential development generates vehicle miles traveled [VMT] per capita that is
below 85[%] of either regional [VMT] per capita or city [VMT] per capita.” and
additional analysis will be required at the local level to determine what specific
areas within each county qualify for this enhanced density bonus.
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This bill builds on the density bonus framework adopted under AB 1763 in 2019,
which allowed for an enhanced density bonus for qualifying housing projects but
only within a half mile of a major transit stop. AB 2334 aims to increase the
number of eligible project sites to include all qualifying sites within very low vehicle
travel areas that otherwise might lack the level of public transportation service
required under AB 1763.
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The new rules will extend the density bonus to affordable housing in urban areas
where existing residential development generates less driving than average for the
city or region. The bill was sponsored by the California Housing Consortium and
Housing California.
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'SB 897 (Wieckowski) provides a number of clarifications and enhancements to existing
accessory dwelling unit (ADU) law. First, it increases the height limit for ADUS from 16 feet to
25 feet when the unit is attached to an existing home. Second, it provides that the
construction of an ADU does not constitute a residential occupancy change under the local
building code. And third, it larifies that the local jurisdiction shall either approve or deny the
application within 60 days. The bill was sponsored by the Bay Area Council and continues to
build on the group's groundbreaking ADU work with Senator Wieckowski and other
legislators over the past six years.
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AB 2656 (Ting), didn't pass this session. The bill would have amended the Housing
Accountability Act to clarify that it is a violation of the act for a local jurisdiction to wrongfully
deny or withhold an environmental clearance that an urban infill housing development is
legally entitled to. Although it received strong bipartisan votes throughout the legislative

process, the bill was held in the Senate Appropriations Committee. CalMatters columnist Dan
Walters recently wrote about the bill.
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AB 2234 (Rivas) [New Deadlines and Process for Review and Approval of Post-
Entitlement Permits] - AB 2234 establishes time limits and other procedural streamlining
changes for review and approval of post-entitlement permits related to housing development
projects. These time limits are similar to those required for initial entitlements and approvals
under the Permit Streamlining Act but do not apply to post-entitlement permits. The
categories of post-entitlement permits covered by this new law include permits for
demolition, most excavation and grading permits, building permits, and permits for most
offsite improvements. In brief, AB 2234 requires that a local agency determine whether an
application for a post-entitlement phase permit is complete and provide written notice of its
determination within 15 business days after application submission. If the local agency fails
to meet initial deadlines, the permit application may be deemed complete. Once the
application is complete, the local agency then has a relatively short window to approve or
deny the application, 30 business days for projects with 25 units or fewer and 60 business
days for projects with 26 units or more. Local agencies may extend these timelines by making
written findings that the post-entitlement phase permit might have a specific, adverse
impact, as defined, on public health or safety and that additional time is necessary to process
the application. Notably, a violation of AB 2234 requirements constitutes a violation of the
Housing Accountability Act, which establishes penalties - including potential monetary fines -
for violations by cities and counties. Other limitations and carve outs apply, so close review of
this billis required to determine specific applicability.
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AB 1551 (Santiago) AB 1551 reinstates the expired density bonus program for
‘commercial/non-residential developments (previously enacted under AB 1934 in 2016). This
would allow a commercial developer to obtain one of six commercial density bonuses - for
example, 20% increases in floor area ratio, height or development intensity - by partnering
with a housing developer to provide qualifying affordable housing (at least 30% total units
available to low-income tenants, or 15% affordable to very low-income tenants) through
either directly building affordable housing units, donating land for affordable housing units,
or providing direct funding to an affordable housing developer for development of an
affordable housing project. This commercial density bonus program would be extended
through January 1, 2028.
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Data provided to HCD indicates that this commercial density bonus program was not widely
utilized when previously in effect from 2016 to 2022, and it is unclear whether developers will
now take advantage of the same provisions, as extended through 2028.
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AB 682 AB 682 expands the existing state Density Bonus Law program to apply to shared
housing projects that provide qualifying percentages of affordable units. Shared housing
projects are defined as residential or mixed-use structures with five or more shared units
designed for permanent residential use of more than 30 days (ie. dwellings that include a
bathroom and kitchenette features) that share one or more common kitchens and dining
areas. These qualifying shared housing projects may also include non-shared residential unit
types or commercial uses subject to certain limitations and requirements.

AB 682 also makes several important changes to the definitions of “maximum allowable
residential density” and “base density” that would impact how base density and resulting
bonus density must be calculated per project. The bill tates that density shall be calculated
based on dwelling units per acre (DU/A), but if the applicable local land use controls do not
provide this type of DU/A standard, then AB 682 would require that base density instead be
calculated by estimating the realistic development capacity of the site based on applicable
objective standards. Also, in the event that the base density allowed under the applicable
zoning is inconsistent with the density allowed under an applicable specific plan or general
plan, AB 682 would require that the greater of the density applies - under current law, the
general plan density prevails in the event of conflict. Overall, these proposed changes may
prove helpful in reducing ambiguity for calculating base and bonus density for these projects
and ensuring that Density Bonus Law is interpreted in favor of producing the maximum
number of housing units.
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SB 6 Similar to AB 2011, SB 6 allows qualifying housing or mixed-use development projects
as a permitted use on commercially zoned (office, retail, or parking) parcels of 20 acres or
less without requiring rezoning or other legislative approvals. However, SB 6 differs from AB
2011 in some important ways, including that it:
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1. Does not provide a new streamlined ministerial or CEQA-exempt approval pathway for
these housing or mixed-use projects, which therefore may leave some discretion to
local jurisdictions, although existing SB 35 streamlining can be used for SB 6 projects,
s0 streamlining could be available, depending on the jurisdiction;

2. Mandates that applicants not only commit to prevailing wages but also to a more
robust and cost-intensive “skilled and trained workforce” requirement for construction
work (unless fewer than two bids are received, in which case this heightened
requirement does not apply during the rebid);

3. Does not mandate housing affordability requirements, although local inclusionary
requirements may still apply; and

4. Contains fewer site-specific exclusions than AB 2011.
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In sum and as a comparison, AB 2011 provides a streamlined approval process for affordable
and mixed-income projects and does not require the use of a skilled and trained workforce,
but the location restrictions, particularly the “commercial corridor” requirement for mixed-
income projects, make its use more limited, whereas S8 6 more broadly allows residential or
mixed-uses on commercially zoned parcels and does not have an affordability requirement,
butit does not provide any streamlining and imposes more rigorous labor standards. Both
bills would provide eligible projects with protection under the Housing Accountability Act,
which limits a local agency's ability to disapprove or condition the project to reduce density.
Determining which applies to a site and which option is preferable will require a site-specific
analysis.
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minimum parking standards for developments within half a mile of public transit if
the agency makes specific written findings establishing that removing minimum
parking standards would have a “substantially negative impact” on the
jurisdiction's ability to meet its state mandated affordable housing obligations; on
special housing needs for the elderly or those with disabilities; or on existing
residential or commercial parking within half a mile of a housing development
project. However, local agencies would not be able to utilize that carve out for
residential projects that contain less than 20 housing units or dedicate 20% of
units to very low-, low-, or moderate-income households, students, the elderly, or
persons with disabilities. AB 2097 would not make any changes to requirements
for parking spaces for electric vehicle charging or persons with disabilities.
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AB 2668 (Grayson) is clean-up legislation to S8 35 (Wiener), the landmark 2017
housing approvals streamlining law. It will help to create more housing by
clarifying how SB 35 applies in four specific situations: 1. applying S8 35 to existing
rules around conditional use permits, 2. calculating inclusionary housing
percentages as they relate to density bonuses, 3. allowing SB 35 streamlining to be
used on sites with underground storage tanks and 4. preventing local
governments from rejecting proposed project modifications that are missing some
application materials if the application contains substantial evidence that the
development is consistent with objective planning standards. SPUR co-sponsored
this legislation with the Bay Area Council.
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AB 2011 (Wicks) is the high-profile measure to allow affordable and mixed-income
housing developments to be built in commercial zones. This legislation wil tackle
Californias housing shortage in two ways: unlocking real estate for housing, and
addressing the state's shortage of construction workers by requiring prevailing
wages, apprentice programs and health care benefits for construction

workers. Research estimates that it would open up 108,000 acres of land for
mixed-income housing.
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AB 2295 (Bloom) will make housing more affordable for teachers and other school
staff by allowing school employee housing to be built on school district property.




